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(FIC PERFORMANCE — 

jj Not Lie Where Breach Of 

wntract Calls For Money 
mages Which Can Be 
sily Ascertained. 

Jersey Court of Errors and 
Wemple, et Com- 
ts-Respondents, vs. B 

Defendant Ap- 


ais 


soodrich 


ant 


22, 1939 


peal from the Court of 
jefendant-appellant: Insley, 


ker & Cross, William E 


mplainant respondent 


ery & Milberg, Henry Mil- 


nant procured a de 


the Court of Chancery 


perform 


the specifi 


n agreement bearing 
December 20 1935 calling 
ransfer of certain judg- 
a sum certain to De 
ecified. The nount to 
1d i t than the ( 
he judgment 
the court held tha 
yntract if breached 
money damage yn 
vithin tl irisd 
yurt ) eq ty ) 
ertor The dan 
for the breach of uch 7 
t being easilv ascertai1 
1a recoverable it V 
relief should have bee 
q 


PRACTICE — 
Amend- 


IDING AND 
here The Proposed 
ent to the Complaint Would 
‘Up a New Cause of Action 
ter the statute of limitations 


ud run, it will not be Per- 
tted. 
iL — Where the Pleadings 
i the Proofs are at Odds 
nsuit is Proper. 
J Court of Err 
Meyers, Plaintiff - Ap 
Ida M. Ot le 
Trustee. and James D 
s substituted truste 
r e last will and testa- 
Ernest Otz. deceased 
lants-Respondent 
22. 1939 
rom the Supre: 
-appellant: Maurice 
ants - respondents 
F. Doyle. Townsend & 





and on the 
reason of the de- 


tair 
ovLailsS 





“at by 
vs failure 
and stairs 
fell on the 
ted. The proofs, how- 
Usclosed that there was a 
wuming in the hallway on 
‘st floor and that the 
“uf was injured on the 
Outside of the building 
“= lO the porch. 
* defendant, at the close of 
Plaintiff's case, moved for 


to Keep 


the 








Thereupon the plain- 
amend 


nor rit 
AULISUILL 


tiff moved for leave to 


the complaint to ground it in 
the common law and in con- 
tract and not in the statute 


The trial 


plication for 


denied the ap- 
leave to amend and 


court 


granted the nonsuit 

On appeal the court held that 
since the pleadings and the 
proofs presented by the plaintiff 
were at such odds. the nonsuit 
was proper 

As to the motion to amend the 
court held that the request did 
not come until nonsuit was 
moved and affirmative decision 
thereon was imminent The 
theory of the action which the 
amendment uuld have set up 
was other than that of the or- 
iginal cause and called for sub- 


stantially different defensive 


proof. The amendment proposed 
a new and different cause of 
action. Inasmuch as the statute 
yf limitation had fully run, per- 


amendment | 


the 
lied 


1on t nake 


Tendency to Transfer 
Judicial Power to Boards 


Asked to Resist Move- 
As a Threat to Gov- 


ernment of Laws | 


Bar Is 


ment 


St. Joseph, Mo., (CCNS)—The 
dent yward placing more 
d re functions of a judicial 
ire the hands of board 
1d commissio! j 
i iking away from the 
I people their govern 
yi lav and ibstituting for 
ta vernment of men, in the 
ion of the Missouri Bar A 
committee on defense 
rights. 
Ine committee’s report, call- 
on the Bar to resist this 
? ! and explain to the 


the danger inherent in 
adopted unanimously a 


ine 


ig session of the as 
annual here 


Significance not Understood 


convention 





A » the report, read 
CI n Lionel Davis. of 
Favette, the Bar has not fully 
reciated the significance of 

I rend and certainly the 
blic does not comprehend it 
While the creation of these 
strative tribunals has 

d will continue to take 





the courts. the 


)} the tragedy of 
situation is not that the 
yurts have less business 





but rather that the people are 
! government of law 
The report continued: 
Seriously Concerned 


;he committee, in common 
th the larger part of the law- 
ers of Missouri, has been ser- 


with ever ex- 
of governmental 
er, against the civil rights 
iranteed to citizens of the 
1ited States by the federal and 


usly concerned 


panding threat 





state constitutions. 
“Action in opposition to these 
steps, however, sometimes re- 


quires diplomacy because of the} 
political phase of many of the 
questions presented. A very ma- 


(Continued on page 6 col. 5) 


| , 
| medical 





igests of Recent Opinions CURRENT DECISIONS 


Workmen’s Compensation 





WORKMEN’S 


Admissable. 


Essex County Court of Common| words may be said concerning 


Pleas 
Dewey Frisby, Petitioner-Appel- 
lee, vs. Good Humor Corpora 
2espondent-Appellant 
September 20, 1939 
Appeal from Workmen's 
pensation Bureau 
For Petitioner-Appellee 
man M. Wilson 
For Respondent-Appellant: Wil- 
liam P. Braun. 


tion 


Com- 


Her- 


Hartshorne, J. 

The issue here is one of med- 
ical fact. That particular fact 
is the connection, or not, be- 


tween the sprain, or similar in- 


jury, of petitioner’s right foot in 


September 1936, and the foot’s 
amputation in the spring of 
1938. Irrespective of all other 


matters, the facts as to petition- 
er’s condition between these per- 
iods admitted by all the 
men to be of import 
Such evidence is far from 
and much in dispute 


are 


ance 


complete 


‘Continued on page 5, col. 1 


Lawyers’ Duty to Preach 
Americanism 





3uffalo, (CCNS: It’s up to 
the Bar to assume a large hare 
O he responsibilit for com- 
batting the variou foreign 

that are eeKing a toot 

hold here Dethloffs E. Klein 
president of the Erie County 
Bar Association, told the mem 
be! of that organization 


i 
duty of the lawvers 


It is the 
et out and preach American 


nd fully to inform and ad- 








e the people of the benefit 
nd privileges which they en 
under our form of gover? 

nt Mr. Klein asserted 
Declaring that community 
ce would be the keynote of 
administration, the new local 
leader declared that lawye! 





vould obtain omething from 
the community in which ths 
the must first put some 
thing into it 
Vice-President Samuel Sapo 
‘h told the association that 
the country was unable to as 
imilate and make use of law- 
yers as quickly as they were be- 


pancake 


ng “flapped out in 


hion” by the law schools 


Referring to the local situa- 
tion, Mr. Sapowitch said _ the 
University of Buffalo was one of 


schools that was turning out 
attorneys too rapidly. He said 
that he and Karl A. McCormick 
Proctor of the Bar, had discuss- 
ed the matter with th 
of the university only to 
told that the latter proposed to 
do nothing about it 
The committee on 


ail 


e chancel- 


pe 


speakers 


bureau reported that some 50 
lawyers have volunteered for 
service and that some 30 as- 


for them have al- 


ready been made. 


slgnments 





BAR EXAMINATIONS 
Attorneys—October 19 and 20 
Counsellors—Oct. 26 and 27. 








COMPENSATION 
—Where State Doctor is Call- 
ed as a Fact Witness and Not 
as an Expert His Testimony is 


In New Jersey 





By Herbert E. Greenstone 
of Newark 


business activity. The compiled 
data on the reported compens- 





By way of introduction, a few able cases purports to show 
‘56 general trends in the nature 
|the nature and purpose of this and causes of industrial acci- 
report. It is a brief resume of gents each year. By observing 


the administration and enforce- 
ment of the Workmen’s Com- 
|pensation Act in New Jersey. A 
short introductory _ historical 
sketch is included show the 
early changes in the act. The 
various tables are the result of 
a compilation of statistics taken 
from the official Industrial Ac- 
cident Report, published annu- 
ally by the New Jersey Depart- 
ment of Labor. The survey of 
statistics covers a ten year per- 


past trends one may fairly pre- 
dict the number, nature and 
‘auses Of compensable accidents 
that may occur in the future. 
to The following tables of statist- 
ics have been compiled to show 
the annual industrial accident 
reports from 1927 to 1937. 

TABLE 1. Number of Com- 
pensated Accidents by Industrial 
Groups. 

TABLE 2. Number of 
pensated Cases by Causes. 


Com- 


iod between 1927 and 1937. Inas- 
much as this period includes TABLE 3. Risks Written and 
the depression years, the vari-| Losses Paid. 


TABLE 4. Changes in 
Compensation. 

TABLE 5 
juries resulting 
cupational Disease 
ing fatally 

TABLE 6. Types of 
cident: ‘including 
injuries) by Causes 

TABLE 7. Nat 
Injuries in Man 


ous tables show an Cost of 
of the rise and fall of 


able during the slack in 


Conference Asks More 
Judicial Appointments 


Indication 
compens- 
cases Percentage of all in- 
fatally and Oc- 
Cases result- 


Fatal Ac- 

permanent 

Docket Arrears and Congestion 
Considerably Diminished: 
Advisory Group Named 


Fatal 
In- 


Non 


ifacturing 


ure of 


Washington, (CCNS) Heads | 2ustz 
of the ten United States Circuit The Workmen Compensa- 
Courts ana the District of Col- tion Act of New Jersey was 
imbia Appellate Court and passed in 1911. Governor Wood- 


row ved of this bill 
the legis 


tablished 


Chief Justice Hughes, in con- Wilson appro 
ference last week, decided to Which was passed by 


recommend appointment of lature, and which e 
eleven additional federal judges, the first state elective compens- 
the Chief Justice reported. ation act in the United State: 

















Three judges should be added The constitutionality of the act 
to the Southern District of New providing for employers’ liabil- 
York one for the Eighth Circuit, ity, was upheld by the New Jer- 
and one each for the following sey Court of Errors and Appeals 
districts: Ne Jersey, Eastern in the case of Sexton v. Newark 
Pennsylvania, Northern Georgia, District Electric Company 
Northern Ohio, Eastern Missouri, Although the « inal act of 
Southern California and West- 1911 h bee ar ded. several 
ern Oklahoma, the Judicial Con- provisior e remained nc, 
erence id Legislation to jpjnally enacted The law 
iuthorize ome of these posts elective to pr e ¢ ! 
wa introduced in the recent but compulsor n 
ession Congre Dut was Not podies excen , p 
assed yublic emp! ( f a- 

In Excellent Condition a er ice r 

The idges found the condi- come under the t re imed 
tion of the federal courts’ dock- as to both parti h ib- 
ets ¢ iderably improved over senc¢ f vritt 

vear ago otne! 

The Attorney General ob- the 
erves that except in a few con- hirt Su 
gested centers the court docket may} I t! ther hand 
ire in excellent condition and changed 
enerally current, the waiting tice 
time for trials being caused by ty to the ther or (2 
the intervals between terms I Dy é I 
court,” the report continued comm 

“While it appears, as the At- ‘Me establishment of em} 

General states that ‘J@1UIt} The defe ‘ 
eighteen out of s—as ym Of ISK, t 
against seventeen gi ile and tribu 5 
report more or less congestion in except al b- 
their dockets, a comparison 1 lor ali e ers 
the condition in the two vears grounds of liability to 
indicates that the extent of the employees of contractors are ex- 


burden of proof 


congestion and arrears has tended and tl 
; 1] shifted 


siderably diminished; that only of willful 


in the District of Columbia, the 





iigence 1S 


upon the employer. Employers 
Southern District of New York coming under the act are to pay 
and the Western District of the compensation - prescribed 
Washington, have the arrears therein: employers not coming 


increased.” 5 
Circuits Up With Work 
The circuit courts are in gen- 


under the act are still liable to 
suits for unlimited damages. All 





(Continued on page 2, col. 1) 





(Continued on page 7, col. 2) 
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pri 


gre 
to 

in) 
arl 


of 





Workmen’s Compensation 


casual labor are covered, includ- 
ing 
labor 
clude the last two occupational 


ent 


(Continued from page 1) 
- Bure 





vate employments except 


domestic service and farm 
the only state act to In- ‘ers 
entitling such 
personal 
accident 
the course 


yupS The 
compensation 
or death 
out of and in 
except when in- T) 


injuries 
are 
of 


pe 


uries by 


sing 


employment 


tentionally self-inflicted the 
rhe original Workmen's Com- | ¢, 
pensation Act failed to provide | +,, 
for any administrative machin-| 4) 
el rhe “Employers” Liability 
Commission ¢ iblished by the 
law is limited to observing the | ,, 
sat 
operation of the act and issu-| (.., 


The law 

















au 
partment 
posed 

Labor, 


ployees as m 
the 


necessary 


paired the effectivehess of this 
boar 


Finally, in 1918, the pres- 
Workmen's Compensation 
was created in the De- 
of Labor It is com-| pe 
of the Commissioner of 
five deputy 


d 


ve 


commiussion- 


of compensation, one ol 
whom acts as its Secretary, and|7 


and other em 
in the judgment 
Commissioner of Labor, | f¢ 


referees 


ay 


he Commissioner of I ies 
Deputy Commissions a 
referet appointed I 

ct tl either ( 

ol i board |} 

Ol irisdicti 
ns fo 1p . 
am e pow A I 
, Plea to 
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TITLE INSURANCE 


WER 
we \ 


IN LO NEW 
1888 
gets 


FINANCIAL STATEMENT 


est (lers 


and Guaranty (ompany pena 


Third & Market Sts. 





t Re 


JERSEY Ei 


“ie — 


ON REQUEST 


eu Gitle . 


Camden, N. J. 


th 
iod following the accident, 


walting 


1926 from 10 to 7 days. However, 


pe 
da 
1 temporary 





The order of compensation 
1yment is clearly set forth in 
e act. During a specified per- 
com- 
nsation shall not be paid. The 
period was reduced in 
the disability cont for 
weeks, the payment 
nsation is retroactive 
injury 


inues 

of com- 
to the 
Compensation 


total disability 


te of 


lows the waiting period, after 
1ich payments are made “con- 
itively for each permanent 
njury if such exists 
The employe must furnish 
h medic u i and 
her treat ‘ a Nall the 
) ) the Bureau be ( 
I t cure nd relieve the 
rkman of the effect of inju 











! pe 
emplovee The partic onl P d - arg q_ | Commi er of Labo! d dep 
D a pe Ol Lo de EFithe A 
tl ( Cou of Comm ; in fi é ynable fee 
il I 
Plea ] ye CAUSE Cc ed ( pe 
( ( 2 be Se aaa ( ion 
ts ne 3 Ipol Cc P] Ne J de 
‘ in w h the he ld ; a : 
. ed 192 \ y 
“ : A t al de I ‘ V i : 
rT} , I bh Con . et i a t ( 
. ea aurl ic! ( 
m d ed I \ 1 ; de t thy 
settl ‘ i ate de ; ber } 0d d subseque 
and sup I body an ; har d 
st to e operation 4 Pare : de er 
‘ Ma Ua . 
law I 1916 the W é ( disabled 
( Aid Bure Workme ( B I 1 
cre ea Ol 0 a ‘ 
n < in N H ‘ ( Th 
tl k | ) S The t ea 
rhe ( de 
INVESTMENTS } « r the second inju 
i i 
‘ a I als I l 
INSURED | since the inception of the act from the combit din he 
MOHAWK pablngpercc — os 
; ' equital ! fr e st d u ind 
Building & Loan Ass'n ae : : ee 
Now LEGAI The 
for TRUST FUNDS press xi 4 mini ma 
up to $5,000.00 , f 5 
Me S nd al self-insure! 
3% ‘ ssessed under 1923 
wR . Perm. Tot Perm. Partial Temp. 
ics Death Disability Disability Total Dis 
MOHAWK] ® tM 35-60 662-3 682-3 662-3 
M im W K 3 $00 23 300 
BUILDING & “ a ; 
VAN \SS'N . ‘ 
Street Ss l{ Ss 10.0( S S 10.01 
NEWARK ) 20 20.01 20.0 20 
Total maximum 6 .00( 100.00 : Of 6.000.0( 
n eq ees 
NATIONAL SURETY CoRPORATICN i sation P 
‘26 2 : ‘ ; Z t rutu see 
Specializing in the L ition of ‘ ial a anil 
f id (clary and Co Bo ds surer 
LY 3) il { ] 
By > 2 
60 PARK PLACE, NEWARK : ct 0 
: yrovidec 
A few attorneys wanted between the ages of 35 - 45, to 
devote part time (or all time if so desired) to certain business d 
where legal background is helpful. Business remunerative g yhos- 
and in keeping with dignity of the profession. Replies treated phorous d alcoh 
confidentially. Answer Box 416, New Jersey Law Journal. avanen ae 01sOnIN 5 

















g n five n fter tne 
nation : z exposur 
tles the em to th 
benefits of our C vensation 
Act. providing du be giv- 
the emplo he have 
knowledge¢ this dis- 
bility within the "e speci- 
d d 
F better tior f 
rkmen entitled ympensa- 
tion, Chapter 133. Lay f 1935 
reated the Work 
ensation Securit r 
hich all stock nd mutual 
riting -ompensa- 
rance in New Jersey are 
( pa each year a 
te me per cent of 








the net premiums on all com- 
pensation insurance written in 
this state. These funds, which 
ill accumulate until they equal, 


FAVORITE SON JpiGESTS ¢ 
OPIN 














W 

tinue f 
for each company, the sum of continued ‘ 
five per cent of the loss reserve cai Sa 






the 


Dena 
Vepa 


regulations 
of rtment of 
Banking and Insurance for 

and mutual carriers, will 
ed to } ny and all out- 


nding awards 


juired under 
th State 





gj Benefit b 
Action Are 
sin Equity 
Jersey Cou 
peals 


en Cather! 







ail 






StOCK 






yay a 






compensation 





































pa { DY I carrier that m an 
pa e D! - il i aplainant-! 
be e insolvent, and it ex- , " 
) vm - feral Trus 
D da that within n eal ti 
I 1 that I une poration oO 
. 1 +h fronds wi .. nt ty 
pe i the [und Wlil am int Jersey, | 
aes ate $600,000 ste np, Individu 
Ut tors I the 
I becom«s ene dece 
a the Unit St yan, D 
72 ' 
t ‘+ it ~ { t 
a ick i wt { Cy I on 22 1 
) fron 


mplainan 


wit} nrivate . _ - : ‘ - E73) . 
W1LM a priva ! ats I , d7 Wilentz 
«A St I d Ne — : : ; , se] 

J exclude u2 f ( ndant 
d idk ral Trus' 

) r af T 

x tors <¢ 
Al remend , Rve 
} made in the da Zir 
rkm Sr Sr eee ee eee Rowe 
New Je ! ; ;, , lant-a 
h imi yair San 

e +} . 7 
nper rec oa nplain 
N 

k AY } , 
4 ai a \) 
I | a Mis Cc t 

1 } ed l ‘ emel! 
D men 

f and } yuld 

f I the 

rmiln i A ») DE 

















eS, & d t € 
imal a 
Ss | 
F 1! died i 
4 3 - 
ia S I pil 
insured rights f emé 
+. Appearan s be he d De 
, é ( 5 Cc the k ll v 
I contractil S S vith 
) Deter i n of whether emp 4 he le 
al r ins S da 
I covers a I 1- é med 
is the sured the ¢ id Fe 
De ition f leg - | ; 
l np I sur- has a ( 
d Compens 4 t 
T} ¢ W kme N C mpe Q mm d it 
A N Jers , be \ es 
dad by the ad I St lair 
amendments. gested is e ¢ 
These amendm S uld be d l 1] 
rd mend $s perman d pp! 
ma d rne ) U2 y! 1 an 
— petit . ; POS 
tne W s Compensat lisab or 
Bu 4 ding t Act to disabili e lor 
I se sugges s ment that after 4 as 
ld vensate t iniured rk be er 
K f s disabili med re-examil esti 
S t i I - to rehabili I 3! 
rc ~ C t<c I < ae V ¢ 
pany must ti the « 
T sts sted mend- th I C egat 
x as 
equ 
al | 














1 most dangerous and é 
ides ° ipatior dis-| ‘ ( d by de 
~ aa oat aati - on ise t 
as Te | 
__.__. ~~ — st 279994 
il cour 











ning child 
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{ TITLES © 
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neediess t 
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100,000 - 
KINNE 


‘BEAVER s 


BOwlir g Gr 


MORTGAGE & TITLE GUARANTY co. 
509 ORANGE STREET NEWARK. N. }- 
HUMBOLDT 2-3900 
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E SON [picESTS OF RECENT 


OPINIONS 


jued 










contin from page 1) 
Ss — All Parties Who 


a Benefit by the Success of 












Action Are Necessary Par- 
< in Equity. 
Jersey Court of Errors and 







peals 
en Catnerine 





x : 
M. Callal 1an, 






















mplainant-Respondent, and 
geral Trust Company, a 
pration of the State of 
Jersey, and George M. 
Individually and as Ex- 
s of the Estate of Ellen 
deceased, and Mary 
Defendant-Appel- 

22, 1939 
from the Court of 
mplainant - respondent: 
iT. Wilentz, Sidney R. Pine, 

“4 nsei 

: ndants - appellants, 
d Trust Company and 
e. Ryan, fad iduaily 
xecutors of the Est ite of 
A Ryan Lindabury, 

















Zink & Lafferty, 
Rowe ol Cc junse 
dj a ant (Mary 
a Samuel man S tle r. 
J 
iplaiz alleged I 
igo ¢ ym plain 
ntered t a 
reement to the effect 
vould each leave 
the other for life 
to be equally divided 
! eigh hildre 
rsuance Nit na 
ey executed 
Th th f 
2 1926 I 
died iving a will iter 
] } but ,) 
f W n f 
That het 
d mber 26, 1937 
ll w 
vith f 
I e le p- 
daugt B 
lame dh ( Pr 
id Fede ( 
All 
ed l€ pa 
t s rh bi } 
)a tru fund 
estat b i ot 
lair ts d nd- 
1e chiar O 
the bill 
pplemental b 
n and to e- 
dente lite iga S ¢ 
or ) inde 
lor yund at sut 
aS WaS a ed 
be e1 ed equ 
estate the sur- 
pressing a st upo! 
the effe yf admit- 
egatio of the bi 
~ set rth ¢ LUSE 


















‘BEAVER sT., NEW YORK 


BOwling Green 9-5588 














Sary parties to the action in or- 
der to finall dispose of the 
question inder consideration. 
The object of the action was to 
establish that not only the com- 
pl but all eight of the 
Ryan chile dren shall each have 
an equal share in the trust fund 
to be up under the allega- 
ions in the bill. Since they will 


t if the complainant 1s 
ssful they must be joined 
and are parties. 
The decree in Chancery 
therefore, be modified to 
mit the bringing in of all 
parties 


all benefi 
uccé 
necessary 
will, 
per- 
the 


CERTIORARI—Will Lie To Test 
Title To An Office By One In 
Possession Of It. 

STATUTES Where The Ex- 
clusion Of a Classification Of 
Cities Is Reasonable It Is 
Constitutional. 

—Failure To Include a Statute 











In The Revised Statutes Does 
Not Deprive One Of Rights 
Acquired Under The Former 
Statute. 
New Jersey Court of Errors and 
Appeals 
Leonard D. Stevenson, Prosecut- 
or-Respondent, vs. The Mayor 
of the City of Bridgeton, et 
als., Defendants-Appellants 
September 22, 1939. 
On appeal from the Supreme 
Court 
For defendants - appellants: 
Samue Irede and David L. 
Horu 
For prosecutor - respondent: 
Fr A. Stanger, Jr. and 
Robert G. Howell 
Jonge J 
oO January 1 1936 Steven- 
n is elected tax collector of 
the City of Bridgeton for a term 
of three years This term was 
ed by statute. There was ap- 
»vved on June 5th, 1936 to be 
ffective December lst, 1936 a 
te which extended the term 
collectors in all munici- 
except those having a 
) llatlo ll xcess of 300,000 
ve years, and by its terms 
ipplied to incumbents in office. 
TI t was omitted from the 
of 1937 but there was 
ided in that revision a stat- 
vhich fixed a term of office 
lectors in all municipali- 
yur years for all such 
rs appointed or elected 
r June 2, 1937. 
The prosecutor had at the 
nencement of his term 
ond for a period of 
iree years, and on January 2nd, 
939 te nivel a bond for a 
period of two years, which 
ted. On January 2nd 
1939. at the annual re-organiza- 
n meeting, the City Council 
the position that prose- 





erm was for three 
had expired, elected 
ink E. Hoagland as collector. 
took the qualifying oath and 


years 


one 


and 





fil te a bond. His term was fix- 
ed at three years which seemed 
o be in contravention of the 


Prosecutor declined to 

surrender the office and brought 
‘tiorari, resulting in judgment 
his favor. 


atute 





On appeal it was contended 
‘st that since the 1936 statute 
was not included in the revi- 
sion of 1937 the prosecutor ac- 


quired no rights thereunder and 
therefore the term was for three 
years. The court held, however, 

the Revised Statutes pro- 
vided that “No office, position or 
created and exist- 


employment, 
ing the time when the Revis- 
ed Statutes shall become effec- 


tive, under or by virtue of any 
statute then in force, shall be 
abolished nor shall the tenure, 


purchase 


cCapltal Stock 


te.m or salary of any incumbent 
thereof be in any manner af- 
ected by the enactment of the 
revised Statutes.” 

lt was next contended that 
ceitiorari was not the proper 
reznecy because prosecutor was 
shown to be lawfully en- 
the office. The court 
prosecutor is in pos- 
the office under a 
right, certiorari is the 
proceeding to the 


not 
titled to 
held since 
session of 
claim of 


proper test 


merits of his claim 

Finally it was urged that the 
statute extending the term of 
office was special legislation and 


uncons:liutional because it ex- 
cluded from its operation cer- 
tain classes of cities. As to this 


the court held that classification 
of mun.cipalities on the basis of 


population does uot render an 
act void, provided the act re- 
lates to the structure and ma- 
chinery of government and the 
classification has reasonable re- 
lation to the subject matter. In 


the instant case the exclusion of 
cities of the first class from the 
operation of the act was not il- 
lusory and was not intended to 
circumvent the _ constitutional 


limitation, and bears a reason- 
able relation to the subject mat- 
ter of the legislation. 

Affirmed. 


FRAUDULENT CONVEYANCES 
—Transfer of Property With- 
out Valuable Consideration 
Two Years Before the Trans- 
action Is Not In Fraud Of 
Creditors. 

New Jersey 
Appeals 

Between Veenstra & De Haan 

Coal Company, a corporation 

of the State of New Jersey, 

Complainant-Appellant and 

Anthony Pepper and Mary 

Pepper, his wife, Defendants- 

Respondents. 

ptember 22. 

On appeal 
Chancery. 

For complainant - 
Peter Cohn. 

For defendants - respondents: 
Winne & Banta, John A. 
Christie, of counsel. 

Porter, J. 

1932 the Florence Piece 

Dying Company was incorpor- 

ated to engage in the silk dying 

business. The defendants fur- 
nished one-quarter of the cap- 
stock and later on, when 


Court of Errors and 


Se 1939. 


from the Court of 


appellant: 


the business was not prospering 


urnished more capital for the 


of additional shares of 
as did other stock- 


L 


holders 


From 
>) the 
the Florence 
On April 30 
inpaid balance 

It 


note 


June, 1933 
complainant 
Co 

1936 
due it 

threatened suit unless 
of the Florence Co. with 
personal endorsement of the 
president, Anthony Pepper. de- 
endant, was given. A note dat- 
ed April 30, 1936 for $2,300 
given, so endorsed and renewed 
from time to time until October 
1936 when a like note for the 
balance then due, $2,000, was 
Suit thereon was 
tuted and judgment entered 
against the endorser. Execution 
the endorser, Anthony 
Pepper, was returned only par- 
tially satisfied. 

More than two before 
the note transaction Pepper 
transferred to his wife property 
of substantial value without val- 
uable consideration. He did not 


until 
sold 
its 


April 
coal 

cred- 

there wa 


on 


of $2,- 


300 


the 


was 


insti- 
5 inst 


aaai 


years 


denude himself of all his prop- 
erty. 
At no time was Pepper per- 


sonally indebted to complainant 


nor had the complainant ex- ed personal injuries. The jury 
tended the credit to the Flor- returned a verdict for the plain- 
ence Co. because of Pepper’s re- tiffs. 
sponsibility. On appeal by the Endress 
Complainant filed a bill seek- Company it was contended that 
ing to set_aside the conveyance no agency was shown in Vail. 
as in fraud of creditors. The, There was testimony that Vail 
Court of Chancery upon final in calling on Cooper had stated 


hearing of the 
the bill of complaint. 
On appeal the court held that 


that he had been trying to sell 
Cooper a car and wanted to 
demonstrate it to the party. This 


matter dismissed | 


the issue raised was a factual|testimony had only been 
one. There were suspicious cir-| brought out by refreshing the 
cumstances, but they were not| Witnesses memory by means of 
sufficient under the proofs to/|a previously made statement. It 


warrant a finding of fraud nor | 


was contended that by the use 


could the inference of fraud be of the statement all the witness- 
drawn. es’ testimony was neutralized and 
Affirmed. ;ought to have been totally dis- 


DAMAGES — A Widow May Re- | 


|regarded. The court held that 
|since the statements were used 
the purpose of contra- 


}not for 


cover for Her Personal In-| .. .. 2 
‘ethes auth Shes kak Tae For | dcting evidence but for the 
z é purpose of adding evidence it 


Shock Caused 
band’s death. 

EVIDENCE — Testimony Adduc- 
ed by Refreshing the Witness- 
es’ Memory is Properly Admis- | 
sible 
Previous 
Contradictory. 

Jersey Court 
Appeals. 

Fanny 


New 


trix 


by Her Hus- 


| was properly admissable. 

It was further contended that 
the trial court had erred in 
charging the jury that Mrs. 
Cooper could recover for all her 
injuries and _ shock resulting 
from the accident but she 
could not recover for any shock 
,resulting from the death of her 
husband. This the court held 
was a proper statement of the 
law and was not erroneous. 


it Adds 
Testimony 


te His 
and not 


where 


Errors and 


of 


L. Cooper. Administra- 
Ad Prosequendum of the 







Estate of John H. Cooper, de- . 
Affirmed. 
ceased, and Fanny L. Cooper 
individually, Plaintiff - Re- 
2 (Continued on page 4a) 
spondent, vs. Endress Motors, “ yee 
Inc., a corporation of New PERSONAL 
Jersey, Defendant-Appellant 
September 22, 1936 
On appeal from the Supreme John B. Graf, of Jersey City, 
Court. has been named a Special Mas- 
For respondent: Carman C. Re- ter in Chancery pei a Supreme 
ina and John F. Ryan Court Commissioner. 
For appellant: Foley & Francis 
(John J. Francis, of counsel). 5 
afferty. J Building and Loan Shares 
Just before 1 o’clock in the Bought — Sold — Quoted 
morning of February 7, 1937 de- HARE 
fendant Vail an automobile B & L 5 
salesman employed by Endress EXCHANGE 
Motors, Inc., of Plainfield, Un- 199 MARKET STREET 
ion County, called at a tavern Mitchell 2-4884—5—6 


in North P 





lainfield, Somerset 





































County, known as the Cooper ia ae 
ere oe = Specialists in all —_—_ 
Tavern, and which was operat- & 
ed or managed by decedent 
Cooper, husband of respondent TITLE COMPANY 
As a result of this visit. Cooper, 
his wife and three other per- Mortgages & Certificates 
sons went to a hotel in Hoboken Straus & Prudence Bonds 
in an automobile operated by 
Vail and owned by Endress Mot- Mortgage Purtisipetinns Issued by 
: ; eg BANKS & TRUST COMPANIES 
rs, Inc. At the hotel the party 
had some food and refreshments Inquiries Invited On All 
and on their return home in this Estate Issues 
itomobile the accident hap- 
pened he Newark ramp of STERLING INVESTING 
th Pulash Skyway at about CORPORATION com 
4 A. M. Cooper died as a result 42 Broadway. New York 
iries sustained in the Bowling Green 9-048} 
ide Mrs. Cooper sustain- 
< 
’ 
INSURANCE 
: ai~n , 
‘ _ UNITED STATES MORTGAGE AND 
. TIME GUARANTY, CoMFANY 
_ . OF NEY TEARSEY 
ra é - po 
Aj 
972 > BROAD ST; NEWARK, N- J. . 
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THURSDAY, OCTOBER 12, 1939 


THOUGHTS ON ORGANIZATION 


One of the prime purposs f a publication like this i yf 
course, the dissemination of important announcem: nd legal 
findings of general interest to the Bar, but the | est purp 
consists in the building up of a fine tron l s} 
amongst the members of the Bar, a spirit that work re 
ation of effect and the general buildin ip of the 
usefulne of the Bar 


I have lived long enough to know the import é f lawye! 
knowing each other and co-operating together for the welfare of 
not only the Bar but of the State. and I have lived l 
know that in a great community life such as is presented by the 
life of our State. practically all accomplishment nd progre 
must be the result of organized effort. To that end, in the 
that have rolled, men have organized the Bar. We have our na- 
tional bar association, an organizati if most profound useful- 
ness; we have our State Bar Association, and our county bar as- 
sociations They are part of one system, and they all have, or 
should have, the same aims and ambitions and purposes. Throu 
the activities of these organizations, public confidence in the pri 
fession is largely developed The cod if ethics affecting the 
Bar, both local and national, are gifts these organizations 

The improvement in the administ mn of law, in most 
stan.cs. nas had the same origin. Certainly they are great forces 
in the cultivation of the social life of the Bar. When the State Baz 
or the National Bar speaks, its voice is listened to and finds warm 


respect. There are a lot of things individuals cannot do alone 

Occasionally an individual will shine like brilliant star, but our 

nation has only produced one Washington and one Lincoln 
What is the point of all these suggestions? It is verv simple 


Every member of the Bar should be identified with his local Baz 


association, and every membe1 f the State Bar should be 
member of the State Bar Association Pr Ss 1 id 
all the meetines and conventions but 1 render some co- 


operative service with your brother law, Meetings of the 
State Bar Association are invariably most interesti iffairs, and 
incidentally, they provide a fine forum whert ers Can express 
freely their views, and part ate in tl d ) high 
standards for the profession. Mere attendancs these gatherings 


has a tendency tu make a man feel he is proud of the fact he is 


a lawver The vou 





older and fainiliar names and they find what a joy comes to 
the men who become leaders in our profession Th i f 
pictures stimulate both voung and old minds, and thev make for 
the growth of an influence vw h affects the li the entire 
State - i 

Attendance at sessions of the National Bar As iation pro 
vides occasions which will never be forgotten. The National ‘Bar 









invariably brings to its cou ls the best and some he mos 
distinguished lawyers in the world. Their progran re so di- 
versified that no matter what phase of the law interests vou mos 
you find its problems thoroughly discussed and aired Of course 
you probably cannot attend all the con\ tional 
ar (held sometimes in far distant parts as 


sionally these meetings con pretty c 
meeting of the American Bar ill be he] 
active member of our Bar should make it 


tend at least one session of the convention that will undoubted) 


\s Aid Ul) 





be one of the finest meetings the American Bar ever held 


Join your local Bar and your State Bar. and vour Nati 


Bar. The expenses are practically nil. The investment ar 
you back a hundred fold, and you will. in addition, get the persor 
satisfaction of developing the finest conceptions of what the law 


as a profession means 


H 
Herbert J. Hannoch, Newark Sylvester ( Smit J Phill Sin 





Bar. And let me say to you younger lawyers particularly—don’t —at Trenton. 




































































OF 


Complaint Of a Layman THIS EXPLAINS EVERYTHING 





Judicial experience of the late recalled by f ormer Cajjj (Continu 
Editor, Judge Logan Edwin Bleckley of Supreme Court Justice Jpop, —GLIGENC: 
the Supreme Court of Georgia, Preston recently in instajjj, NEG ja ' 
as revealed upon his resignation new appellate judge: ton ae ioe 
a . : sence 1S 
Dear Sir: from that tribunal in 1880 and My resignation was the - os ft f 
— —— , r s é : erly le o 
We hear lots of criticism of of overwork, and overw the jury. 
, Th , 2 > the sult my ignor 
jurts and lawyers. The follow- Solicitation of Legal Work a a * he . gACTICE A 
es : " f the law, together with 
ing Zives an example Ol the wance 
fee a Denounced agp 
things that happen every day ‘ pleadings 

Y . 

; sound disc 
and will ne 
; ; less an abi 
ill, mechanical engineer of 13 ¢t} rock-ribbed fortress of rug- essary, to know it ‘ : 

: : al eng ( 13 this rocl bed I essary, know it tion is shov 
zrandolph road, West Orange ndividualism there’s a bit The labor of learning w Jersey C 


. gor ‘ + > ect . ‘ € Aiet " thece Aa ++ 10- ‘ 
in danger of losing the estate he of dither these davs about rug n a large scal and 





New Jersey Law Journal] 





oxrehension that I might 
norant when I supposed : 

Marital difficulties and at- not. To administer law 
tendant expenses have left John Montpelier, Vt CCNS In sirable, though not al 





















} ; : ypeals. 
has built in a life of work. So gedly individualistic lawyers WhO wont Strain to shu st B. N 

¥ ail VA Adal aiveal ahaa . ware , 
1e declared in Chancery Court ist won't sit and wait for some r » 


deciding "ases shattered tot 

yesterday yne to bring them their business. ,,..., nd impaired m1 t-A 
‘ In other words, there’s a firs In its effect on the decid i . I 

Morris N. Hartman. appoint- , esteem a: Peri Soh i sotember 2: 


imDulance cnasing scanda- oe Oh 








class . . snnrehensior . 
ed sequestrato! Hill’s assets i ere ep , uity ne apprehension o! r Appeal | 
al at the Bar he existence of nee counts for as muct she 
July 26 by Advisory Master Mat- : ke ; ance counts for as much ce 
pay ae a ; - which was shouted from the ,... e itself My mind yous ® 
thews, reported yesterday Hill P : , etop by no le : mi ite eee 7 r plaintiff 
pI f 4, TLOUS O} ¥ TlO i€@ss mhran ~ £ +} : 
had $19,821. Hartman's fee was ~ . pr ‘ Sa embrace a firm faith e G. Brc 
, i I re nan Jame I Leam 2 try ledge . 
et at $500 atter Nhe asked lIor 3 . P pposea “5 Avis 
, Rutland, retiring preside! ( ; ae sv 
$790, against tne iggested Ng- 4,, Vermont State Bar Associa Howeve! scomeiesers r defendar 
ire of $150 by Hill’s lawyer and ,. 1ay be, whenever he th 1 P. Orla 
$400 by Mrs. Hill's insel ‘red ly belie he underst rolls. J 
“Brazen, Predatory” law f hi ase, he is 1 In Septem 
Hill complained that fees al- cee decide it—no less ready t ; driving 
ready ¥ ir Mr. Leamy sounded a ringing|,,, pag the knowledg« sti sragste 
ead e dr ets : f id the knowledg } m Cecil, 
before hi wile case had been Genunciation z ecaepachan sont **~ | thinks he has. And he li sn. his pla 
heard Temporary ippo! for E 4 decide yrrectly. for the sortherly d 
} ++ predatory practice ft lawye! . i ar 
her was assured by Matthews. **‘ : be as he pposes } known ; 
nen ne ruiea tn Hill pu ip Kn l I ae A he 
bond pending litigation A few years ago. he said, the My trouble is. to becon Back Horse 
W ‘ , trial dockets in this state began persuaded that I know. I treet, Willi 
e Te a ey at eri c - a - 
. . ’ be flooded with automobi not to have found the | as involved 
macter y cometh vyno wa . . Bond ‘ : ' 
er aoa eae a4 negligence cases “most of which a reliable way. I dete : ned a 
. we sous | we ed.” In mistakes commi tted | dant, F 
¢ i rk t same e : ; 
. : 5 f he es ha nd cor t myself ania 
I € idge a ne T rvor 
on t l U I ry re 
d eacl elve It $49,000 NT diff p the 
h Mr. sions on diffi 2 h 
r. Look he n aid , : ‘ 
, : added I aint 
to lawve the Fid Se ! ! t 
Mor ha f dge himse V id S a ‘ 
1G eal 
vould t in ir or f R d } k d | 
lea that 
I } the paid ) f F thin 
N , B tt he red in pern 
. ' eis 2" “ . ‘ ‘ a ay na tt 
The ’ t fte |, It appes 
vork More than the judge t be take . ‘ 1 in la l Iten ip} 


er knowal = had serv 


\ d make in two vears and he de atic ' ei! —— is never unkn ha 
ves all time to rt work ( No d he hospital] 2/¥ settle down. paint efendant tk 
These thi s hapr every d is prom} d bv he¢ eal that the ation ceases and I doubt AIT end th 
Whe 1 mat S urt to pat ent might be further maim- | Util I am engaged i ase the a 
tle 1 matte S\ mes ( r business it the pinion of tl day befo 
riendly matter he has to ps he I discover per! trial. On 
er and cou S Firs Take Photographs thing o ) notice of 

kn les are alled agai eared for | 


i@ 1) fids- ta¢ - Pa rt 
S } ve rec rt 


rs", accord to the Bar lead- oace and decide it tl e amendm 





- y ry 
s a s AK T aY 
© e ( the n yr nronert ine I am s A and 
s t » oAiLi > y ri 
r some ttle k wi h the I k e law is no @p*earin g Ol | 
de he damaged a al mntist st ot 
cannot understand in the : iP ‘ 
, 1d ils a SSeSS tria 
st pl ana see a 
su S l T irt 
. ~ iter far in the ‘ond nia . ‘ i 4 Ai 
leceSSItV tor in tn s€ na piace P . apps ihihhhhbhhtttbadatat 
z : c t } tl re "the amen 
4s aball 4 ‘ i AiiiCi) 
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Seen ase and or tea ME, Leamy urged a thorough CA LEN D AR Bison of 8 
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ere oY mastet! r anv n : : | Frrrrrrrrrrrrrr rrr a eal i 
else should not be I inted to 2 r proof t 
; ‘cence = amiliarit ith legal ethics October 13 Rt batalla 
handle any matte! less abso- = ‘ , , . ‘ 1 nprope 
: ~~ ind nly imong he Camden (¢ ntv Bar ASS 
necessal ! should : — 











time and work A | ver wh The ention adopted a re- PEER ae 1 B TERMINA 
: 1? EO? eetir Ba 
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get anything out of the money tee on mi ndition of the ‘ies | Telephon 





perty in the control of the Bar that survey be made of October 18 





Same 


ngs in this state.| North Hudson Law 





sociation could do something The Association went on record Luncheon Meetins N PRINTING 


about such things if the ‘ared as approving the American Bar Town House—Union C* 
to ; é adm istrative law bill = now October 19 and 2 H. B. E 
Yours truly ending in Congress. Neil D./Bar Examinations—Atto: Ir 
W. W. MOREHEA ¥ ] I at Trenton. Ne 
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ty 
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fontclail S president October 26 Pablic § 
Essex County Bar Associa" - 
I te what the years of these associations| Institute on Probate FP! an 
h fe over the county mean. If I was be- —744 Broad St., Newats 
innin g my ambitions would include the desires October 26 and 
e the head at some time or other of both my local and State Bar Examinations—Cow 





Li velop fraternal ties with vour brother October 31 
ver. Start in right now. The law is the fins er ape pe Plainfield Bar Assoc 
ers ner Meeting — 
Plainfield 

: ne November 27 | 
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DIGESTS OF RECENT 
OPINIONS 


r Calif, (Continued from page 3) 
ice Joby 
installin, 


am : 
\EGLIGENCE—Where the ques- 
tion Of contributory negli- 
gnce is in dispute it is prop- 
erly left for determination by 
the jury. 
piCTICE AND PLEADING — 
jllowance of amendments to 
pleadings are within the 
sound discretion of the Court 
and will not be disturbed un- 
jess an abuse of that discre- 
tion is Shown. 
w Jersey Court of Errors and 
Appeals. 
rorge B. Neidig, Plaintiff-Re- 
yondent v. Joseph Fisher, De- 
endant-Appellant. 
otember 22, 1939 
Appeal the Supreme 


aS the -. 
verwor: 
gnora 
vith ¢ 
night - 
posed ° 
law 
alv 


from 
: r plaintiff-responden Hor- 
— ce G. Brown and James B. 
defendant-appellant: Sam- 
e thor ie] P. Orlando. 
Jn September 11 1938 Neidig 
ady t 5 driving in his automobile 
pS we -m Cecil, N. J., to Williams- 
= we xn. his place of residence, in 
northerly direction on a high- 
known as the Black Horse 
At the junction of the 
Horse Pike and Main 
rreet, Williamstown, his car 
e | as involved in a collision with 
ect e owned and operated by the 
t fendant, Fisher, a resident of 
of er ennsylvania 
The jury returned a verdict of 
5 the trial court in 


plaintiff and against the 


D€ K 


favor 


‘ h ndant con- 
d that the trial court had 

he red in permitting the plaintiff 
amend the complaint before 

It appeared that the plain- 

* had served notice upon the 

that would move 
mend the complaint, to in- 
amount of damages 
day before the time set for 
trial. On the return day 
tice of motion no one ap- 
for the defendant and 

irt accordingly permitted 
amendment. On the day of 

trial and subsequent to the 

aring of the jury the defen- 

first objected to the mo- 

The trial court overruled it 

The court held that 

tthe amendment of pleadings 

E GA ze addressed to the sound dis- 
AR tion of the court, and 
ngs thereon are not disturbed 
in absence of 
ar proof that this discretion 
improperly exercised. No 


ypeal the defe 


ndant he 
se the 
of 


Tareu 


motions 


’ 
trial 


peal the 
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such proof was here shown. 


The defendant contended fur- | 
ther that the trial court had | 
erred in refusing a nonsuit and | 
a directed verdict on the ground | 
that the plaintiff had testified | 
that as he proceeded toward the 
defendant who was coming in 
the opposite direction, he notic- 
ed the defendant as he, the 
plaintiff, started to cross the 
path of the defendant but did 
not look again at the defendant 
until just before he was struck. 
This the defendant urged was 
contributory negligence. 

As to this the court held that 


the failure to constantly ob- 
serve is not itself controlling, 
but is only an element to be 


considered with other testimony 
in the case. The trial court had, 
therefore, properly left the ques- 
tion for determination by the 
ry 


Affirmed. 


STATUTES — Where an Ordin- 
ance Restricts the Constitu- 
tional Guaranty of Freedom of 
the Press it is Unconstitution- 
al. 

—Where an Ordinance is Indefi- 
nite and uncertain it is Un- 
constitutional. 


New Jersey Court of Errors and 
Appeals 

Borough of Edgewater, Prosecut- 
or-Appellant, vs. Nancy Cox, 
et al Defendants-Respond- 
ent 

September 22, 1939. 

On yp from the Supreme 
Cour 

For prosecutor-appellant: Mil- 
ton T. Lasher. 

For defendant-respondent, Nan- 
cy Cox: Crawford Jamieson, 
Oscar R. Wilensky, of counsel, 
Samuel Slaff (of the New 


York Bar). 

Brogan. Chief Justice. 

Nancy Cox was convicted upon 

-omplaint of having violated 
the ordinance of the borough of 
Edgewater prohibiting the dis- 
tribution of any literature with- 
out first obtaining a permit. 
Upon a writ of habeas corpus 
ordinance was set aside and 
Nancy Cox was released. The 
Supreme Court dismissed a writ 
yf Certiorari to review the ac- 
tion of the justice in the habeas 
corpus proceeding. 

On appeal the court held that 
the ordinance on its face 
invalid, interfering as it did with 
freedom of the press by regula- 
tions which restrict free- 
dom. The first amendment to 

ir Federal Constitution pro- 
among other things, that 
Congress shall make no law 
abridging freedom of speech or 


Arct 


o% 
he 


was 


such 


yviaes 


the 


the press. These rights are 
irther safeguarded by the 
Fourteenth Amendment to the 


Federal Constitution which en- 
joins that no state shall make 
or enforce any law which shall 
abridge the privileges or im- 
munities of citizens of the 
United States. 


The court further held that 
the ordinance was indefinite and 
uncertain in that it provided for 
the refusal of a permit to a per- 
son of ill repute but did not de- 
the term. 

Affirmed. 
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NEGLIGENCE — Where There 
Is a Question of Fact Involved 
as to Negligence and Contrib- 
utory Negligence Case is Prop- 
erly Left to Jury. 

New Jersey Court of Errors and 
Appeals. 

Salvatore 


Volpe, Plaintiff-Re- 


spondent, vs. William Perruz- | 


zi, Defendant-Appellant. 
September 22, 1939. 


On appeal from the Supreme 
Court. 
For appellant: Kellogg & 


Chance; R. Robinson Chance, 

of counsel. 

For respondent: Louis Dworetz, 

Charles C. Stalter, of counsel. 
Per Curiam: 

Plaintiff was seriously injured, 
while crossing a street at an in- 
tersection, when struck by the 
defendant's automobile. The 
jury returned a verdict of $15,- 
500 in favor of the plaintiff 
which was affirmed by the Su- 
preme Court. 

On appeal it was contended 
that since the plaintiff had test- 
ified that he made due observa- 
tions before crossing the street 
and, did not see defendant’s 
automobile when in fact it must 


have been there, the trial court, 


had erred in refusing to non- 
suit and direct a verdict on the 
ground that the plaintiff was 
guilty of contributory 
gence. The court held, however, 


that under the statute a motor- | 
ist must yield the right of way to} 


a pedestrian crossing the street 
on a crosswalk. Although the 
statute, in itself, does not 
ate a liability, it does raise the 
question of negligence or con- 
tributory negligence in the facts 
and must be determined by the 
jury. 

Affirmed. 
CONTRACTS—Where a real es- 

tate agent’s commission is 

payable upon closing of title, 
the closing of title is a pre- 
requisite. 

New Jersey Court of Errors and 
Appeals 

G. Howard Lippincott, Plaintiff- 
Appellant v. Harry Content, 
Defendant-Appellee. 

September 22, 1939. 

On Appeal from 
Court. 

For defendant-appellee: McCar- 

& English, George W. C. 
McCarter. 

For plaintiff-appellant: Parsons, 
Labrecque & Borden, Theo- 
dore D. Parsons. 

Wolfskeil, J. 

The defendant was the owner 
of certain real estate which the 
plaintiff, a real estate agent, 
agreed to sell for the defendant 


the Supreme 


ter 


The plaintiff procured a pur- 
chaser who signed a contract 
with the defendant. A defect 
having been found in the title 
the original contract of sale was 
modified to arrange for the fil- 
ing by the owner of a suit in 


Chancery to quiet title with the 
provision that if the owner was 
unsuccessful in the suit, the de- 
posit should be returned and 
the agreement of sale be at an 
end. A subsequent stipulation 
further extended the time for 
closing. The suit to quiet title 
was decided against the owner, 
and the decree was affirmed on 
appeal. The sale was, therefore, 
never consummated. 

The plaintiff instituted this 
action for his commission based 
on the following clause of the 
contract: 

“And the Seller hereby 
agrees to pay to G. Howard 
Lippincott a commission of 5 
percent on the purchase price 


negli- | 


cre- | 


aforesaid, said commission to 
| be paid in consideration of 
| services rendered in consum- 
mating this sale; said com- 
mission to become due and 
payable upon closing title.” 
The trial court directed a ver- 
dict fo? the defendant. 


On appeal the court held that 
generally an agent becomes en- 
‘titled to the commission when 
he has procured a_ purchaser 
able and willing to conclude the 
transaction on the terms au- 
thorized by the owner, and that 
in such circumstances a clause 
to the effect that the commis- 
sion is payable upon closing title 
merely fixes the time for pay- 
ment of the commission. By the 
specific clauses of the instant 
case, however, the closing of title 
was made not simply a chron- 
ological marking, but constitut- 
ed a part of the requisite per- 
formance. The proofs substanti- 
ated such an interpretation. The 
direction of the verdict was, 
therefore, proper. 

Affirmed. 





SECURITY FOR COSTS 
Where Petition is Only Sup- 
plemental to Original Action 
Demand for Security for Costs 
Will not be Granted. 

New Jersey Court of Errors and 
Appeals. 

|Russell E. Cushing, Petitioner- 

| Appellee vs. Pauline Cushing, 

Defendant-Appellant 

| September 22, 1939. 

For petitioner-appellee: Wilfred 
B. Wolcott. 

|For defendant-appellant 
Grossman. 

Hague, J. 


| 


Harry 


Russell Cushing was formerly 
the husband of the defendant, 
Pauline Cushing, from whom he 
| was divorced in 1935 because of 
her adultery. There are three 
children. The final decree in the 
divorce action did not deal with 
their custody. Later the hus- 
band filed a petition asking cus- 
tody and the wife filed a count- 
er-petition asking that custody 
be given her, and an allowance 


made for the support of the 
children. 
The advisory master awarded 


the custody of 
the wife on the 
husband 


the children to 
ground that the 
non-resident. 
Subsequently the husband peti- 
tioned the court to modify the 
custody order and the wife de- 


was a 


|manded a bond of $150 for se- 


| curity for costs because of his 
| non-residence. The lower court 
dismissed an order to show 
| cause why the husband should 


‘not be required to file the bond. 


On appeal the court held that 
usually a permanent order for 
custody of children is made as 
an adjunct to the suit for di- 
vorce but if, for any reason, no 
order has been made application 
should, as a practical matter be 
allowed after the entry of the 
decree of divorce substantially 
in the same manner as origina] 
applications for alimony are 
made after a final decree of di- 
vorce. These applications made 
subsequent to the final decree 
should be and are regarded as 
merely supplemental to the or- 
iginal petition and not as a new 
cause of action, and therefore 
defendant is not entitled to se- 
curity for costs on the grounds 
that the plaintiff has started a 
new cause of action. 

Affirmed. 

APPEAL AND ERROR — Appeal 
Will Not Lie From The Court 
of Common Pleas to the Court 
of Errors and Appeals. 

New Jersey Court of Errors and 


Appeals. 
Gustave Koch, Plaintiff - Ap- 
pellant, vs. Peoples Building 


| 


| and Loan Association, a cor- 

| poration Defendant-Appellee. 

September 22, 1939. 

|On appeal from the Middlesex 
County Common Pleas. 

For defendant-appellee: John C. 
Stockel 


For plaintiff - 

F. Reid, Jr. 
Hague, J. 

The plaintiff alleging that he 
suffered serious injuries from a 
fall from a second floor porch of 
his home in Woodridge institut- 
ed this action in the Middlesex 
County Court of Common Pleas. 
The trial Court entered a non- 
suit. 


appellant: Alex 


On appeal directly to this 
court it was held that it is one 
of the inherent prerogative 


rights of the Supreme Court, or- 
iginally possessed by it and es- 
tablished in it by the Constitu- 
tion of the State, to supervise all 
errors and irregularities of the 
inferior tribunals, and when 
such errors have occurred, the 
remedy in the first instance, 
must be sought in that tribunal. 
Appeal dismissed 
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RRENT DECISIONS 


1 
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fore, respondent's 
Kessler 


by Dr 
1eS not an 
pot! his 


nt of petiti 


a) 


to him as 


to such in- 
ite condition, would, if 
have had a strong 
the crucial e. Not 
Dr. Kessler not called 
lent as an expert wit 
behalf but he had 
m whatever with re 
the time he wa 
he fact themse es 
ffered solely to prove 
admission to him 
history and hi 
if petitioner immed- 
reafter at the City 
one of the hospital 
i the Bureau re 
eceive Dr Ke er’s 
ised up¢ ts Rule 
» doctor, referee, or 
ef nai test 
iV tor eed 
Work t Cc 
Bureau f cept { 
pape he i 
led document 
pron ed u 
( R. § +t 34 
it he ¢ t 
f I rule r} 
recentl a 
Harrison v. Gar 
J I 64 ae 
bind 
r } ed 
( I Nadal 
te be ret ned b 
r the ol 1 ea 
Id the r 
it lea qaer tne 
leat rd the 
r their service 
1e Supreme Court 
lle as app ble to 
é re t f tine O- 
ANCERY NOTICES 


as a 
expert wit- 
intermediate 
oner within 


offer 


jod, and petitioner's ad- 


Junior Section’s Council and Committees 
Hold Joint Meeting 





Activities Discussed and 
Determined 
The Meeting at Newark 


The Junior Section’s Council 
and Committees held their first 


( rY tine 
didi Miee silk 


since the Atlantic 
nvention on October 5 

Newark, at the First 
Court. The meeting fac- 
arranged for through 
the cooperativeness of Judge 
Cecil H. McMahon and Newark’s 
Department of Parks and Public 


Properti 


istrict 


ies were 


attend 
yresent were 


Brunswick 


Ai Was Wet1l 
Among tl , 
Amon hose | 
ler, New 





Robert B. Meyner, Phillipsburg 
Saul Arkus, Newark, Harry Zax 
Paterson Charl Summerill 
Newark Charles B. Collins, Jer 
ey Cit Ashley B. Carrick, Jer 
f Ci William S. Gurkin 
Newark, Jerr J. Guarino, New 
irk, Adrian M. Unger, Newark 
H. Russell Mor Jr., Elizabeth 
J is Sklar, Camden, Herzel H 
Plaine, Ne rk, Otto E. Adolph 
Elizabeth Paul Colvin, Dover 
M Car Chance, Jersey City 
Mi May M. I Orange, Mi 
idele W New Brunswick 
I ene J. K Newark, Dav 
d R. Hoc} Newark Leon 
fered testimony of the state | 
doctot expert opinion wit- | 
f hose opinion might well | 
yt eda t nil retention a n | 
ert d e payment for |} 
ce F I vaved test 
to come in fact from the 
ps of o1 ( pying the influ- 
position of a state doctor 
vould clearly be against “public 
policy But, by the same token 
the Supreme Court did not hold 
{ rule to app to a mere tact 
A f here Indeed, the 
tatute authorizing the making 
ich rule would not seem to 
thorize an ich construction 
the rule itself. For the stat- 
te ithorizes the commssioner 
to ma ke such rules “as may in 
I idgment be necessary” pro- 
ded the are “not inconsistent 
h the provisions of this chap- 
te! Of course, this does not 
ithorize the exercise of an un- 


bridled arbitrary judgment, bu 


reasonable judgment one 
will consist with, and 

ther, the effectuation of the 
elf The essence of the 

ery article of the act in whic 


hi ection appears (‘Article 4 
Claims and determination there 


proof of com- 





De i claims. Of course, 1 
be | improper proof 

! ! from the lips 
vert attempting to serve 

ers at the same time 

he state and the party who 

had ained him. On the other 
d. if such state doctor were 

he sole ness to the death o 
e! ree in the course of 


loyment, the doctor’s in- 
tify to such 
ate finally the es- 





of such just 

the employee’s 
3 ~+ ~fl «tt +7 hic f9r17 

pendents, ana would thus irus- 


trate the very purpose for which 


Lal vil 


yn behalf 


the act was created. 
Any such construction of the 
‘t as that contended for by 
yetitioner would thus seem ut- 
ter inconsistent with the pro- 


vision yf this chapter,” and 
guite unauthorized, even if same 
sver intended, which seems 
doubtful. 

The record will accordingly be 
remanded to the Bureau to take 
Dr. Kessler 
such fact and for re-, 
determination thereupon. 


the testimony of as 


witness, 


Dreskin 
Torppey, 
Newark, Nelson Dungan, Somer- 
ville, Louis Hoberman, 
City, William Furst, 
Franklin W. Kielb, 
Abram A. Golden, Newark 
A. Pollatschek, Elizabeth 
A New Jersey Constitutional 
Amendments Committee 
Pursuant to the 
ponsored by the Junior Section 
and adopted at Atlantic City 
Mr. Allen B. Endicott, Jr., pre 
ident of the State Bar Associ: 
appointed a committer 
study 
the need for and le 
Constitutional C 


Newark, 


Newark 


Julius 


resolution 


eleven to and report 
back upon 


aillty OL a on- 
vention for amendment of the 
New Jersey Constitution. M) 
Julius Sklar, Chairman of the 
Junior Section, announced that 


tt 


committee, Me 
and Un 


three of the 


Adolph 


Mors 


the Junior Section. 
Nevertheless, it was unani 
mously agreed because of the 
great amount of work to. be 
done, the Junior Section ought 
to appoint its own committee to 
prepare and assist in the study 
Because of the wide public 
terest in the subject, Chairman 
Sklar has asked that those of 
the Section especially intere 
ed write him before the appoint 


men are 


complete 


The Questionnaire 


After one year of publicizin 
ind ainin approval for it 
proposed Junior Bar Directory 
by conference with the judge 
ind county meetings, the Com 
| ef Relation Between 
3ench and Bar is ready to “go 
to pre 

Accordingly, a form question 

re } been prepared, thor 
oughly gone over by the com 
! ee, and approved b the 
Section, October 5th. which wi 
be mailed to all members of the 
Junior Section. When the infor 
mation is in. those items deem 
ed proper will be compiled into 


the directory for distribution to 
judicial of 


trl 


the bench and quasi 
State. Other di 


bution may be considered at a 


er time 
From the nature of the direc 
ir t becomes obviou that 
) pt answers from all will be 
advantage not to be gail 
id Information will clea 
rou H. Russell Mor Jr 
rman of the committee, 286 


N. Broad Street, Elizabeth, N. J 
Broadening the Scope 





Demand both within and 
out the professi are 
€ Claiming ne atte 
n o he Ju r Sectior 
The need for controlled low 
lega the form ol! 
2 ala propoundad- 
ed the meeting by} 
William S. Gurkin of Newark 


expounded pro and 


by Leon Dreskin. Eugens 








! tee on legal 1a¢ 
subject ati et 
ng October 12tl beti 


William A. Kaufman of Hobo- 
ken has proposed that the Jun- 
ior Section le 
briefing service modeled upon 
the law school briefing service 
Kentucky 
studied 
Kielb of Maplewood 
led attention to the need 
- reducing the duplicate publi- 
cation of law books and the ex- 
pense to lawyers in procuring 


On the subject, L. Stan- 





establisn a iegai 


being 





nas Cal 


Vincent P. 
Newark, Bayard Strell, 


Jersey 


Maplewood, 


Essex Bar Association Opens Season With Dinner 





At its first regular meeting of 
the season,’ the Essex County 
Bar Association was host to the 
newly admitted attorneys from 
Essex County> 

Helpful suggestions were given 
of New York. 

3. A series of lectures at the 
South Orange High School, Ad- 
ult Education class on “Law for 
the Layman.” 

The meeting was very well at- 
tended and the discussions were 
both lively and humorous. 
to the new attorneys by 
Chancellor Alfred A. Stein. He 
urged them to do all in their 
power to better the reputation 
of the bar 

Legal Clinic 
so called legal clinic 
leneth. A commit- 


Irvington District Court 
Announces Strict Adher- 
ence To Filing Dates 


Vice 


The 
discussed at 


Was 





DeL: 
District 


Clerk of 
Court 


J. Edward 


the Irvington has 


nnounced that the rule requir- 
ing the filing of all orders with 
the Clerk of the Court withil 
the day following their being 
igned, will be strict! dhered 


0 
Hereafter, he 
whenever order: 
Oo Judge k D 
offices in 


announced 


are presented 


t Masucci at hi 


Newark, the 


accompanied by a 


private 
hould be 
check for the filing fee, o1 
memo to the effect that the 
has a sufficient 
a deposit account in 
office The 
retained by Judge 
tenographer and forwarded to 
the Court and only the copie 
will be returned to the attorney 
ol the 


them. 


torney credit 


the ca 
will be 


ie! original 


Masucci 


messenge! ibmittin 


Mr DeLancy has also an 
nounced that due to an alleged 
ambiguity in the 1939 statute 
concerning the demand for a 


jury in the district courts his 
office is filing all demands re 
ceived without regard to time 





ley Ford ha presented the ad- 


mirable example of the Bar A 
ociation of Illinois which year 
ly achieve ngs on law book 


for its member 
The Younger Lawyer 


The ne admitted man and 


woman ha alway neen tne 
pec erest of the J 
Sectio 
The Junior § née ce 
p rtic vated f De Ga 
t d Ce idered 
yI ( neo 
aq September, 193 ) 
J€ yI Carl t 
ertificates | e ber ) 
The Sectior backing 
¢ yr e Tr tee ( e & 
Bar A Clatic to f 
f ree membership 
the newly-admitted 
Growth 
Since January, 1939, the Jun- 
r Sectio has added 4f 
men and women t S! Anc 
the year has not ru 
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tee was appointed to investigate 
the clinic and to report at the 
next meeting. 

The appointment of a fourth 
Federal Court judge to fil) the 
vacancy created by the promo- 
tion of Judge Clark to the Cir- 
cuit Court of Appeals was urged 

Speaking on behalf of the new 
attorneys, John A Matthews, Jr 
urged his colleagues to join the 
association 

The following 
announced: 

1. October 


program Was 


26th—-An institute 


on Probate Practice to be con- 
ducted by Alfred C. Clapp. 
2. November 27th—An instit- 


ute on the law of bankruptcy as 
affected by the Chandler Act to 
be conducted by Daniel Kasen of 
the Essex Bar Mr 


STOP COURT BROADCASTS 


and Seligson 


Kansas City 
than a week afte) 
State Bar A 


on record a 


(CCNS) Les 
the 


oclation 


Missouri 
had gone 


the broad 


Opposing 


casting of co proceeding 
Kansas City Municipal Court 
discontinued the practice 
The State Bar resolution con 
demned such broadcasts as fur 
f 


nishing an “avenue for buffoon- 
ery.” 


PERSONAL 


Thomas bB. Healy ha an 


nounced the opening of law of 
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OBITUARY 


John Holden, 
was admitted to the bar 
died October 7th. Mr 


was attached to the Legal De- 
Prudential In- 


partment of the 
surance Company 


eived in 


199297 the num- 
ne num 
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